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NOTICE OF FILING

To: JohnGrivetti, Esq.
Box 251
Wenona,Illinois 61377

PLEASETAKE NOTICE that on this date I presentedto the hearingofficer for filing with the Clerkof the

PollutionControlBoardof theStateof Illinois thefollowing instrument(s)entitledPOST-HEARINGBRIEF OF

COMPLAINANT.

Respectfullysubmitted,

~ll~M.
SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544

Dated: December23,2003

THIS FILING SUBMITtED ON RECYCLED PAPER
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POST-HEARINGBRIEFOF COMPLAINANT

OnNovember13, 2002,theIllinois EnvironmentalProtectionAgency(“Illinois EPA”)

issuedan administrativecitationto DanCadwallader(“Respondent”). Thecitation alleges

violationsofSection21QD)(1)oftheEnvironmentalProtectionAct (“Act”) (415 ILCS 5121(p)(1)

(2000)),in that Respondentcausedor allowedopendumpingof waste,resultingin litter. Th~

violationsoccurredon September24, 2002atapropertylocatedat 610North SchoolStreetin

Granville, PutnamCounty. Transcript,pp. 8-12;Exhibit 1.

Illinois EPA hasdemonstratedthatRespondentcausedor allowedopendumpingon the

site. “Opendumping” means“the consolidationofrefusefrom oneormoresourcesat adisposal -

sitethatdoesnot fulfill therequirementsofa sanitarylandfill.” 415 ILCS 5/3.305(2002).

“Refuse”means“waste,” (415 ILCS 5/3.385(2002)),and“waste” includes“any garbage.. . or

otherdiscardedmaterial” (415ILCS 5/3.535(2002)). Theinspectionreportadmittedinto

evidenceasExhibit 1 andthetestimonyathearingshowthat on September24, 2002,usedtires,

metal,wires,andsomeburneddebriswereaccumulatedon thesite. Tr. at 10-12; Exh. 1, pp.3-

13. Thesematerialsconstitute“discardedmaterial”within themeaningof theterm“waste.”The



pilesoftires, metal,wire, burneddebris,andotherwastevisible in thephotographsin Exhibit 1

constitutethe“consolidationof refusefrom oneormoresources”within themeaningoftheterm

“opendumping.” Exh. 1 at 5-13.

Respondentadmittedthat althoughhe is not theowneroftheproperty,hehasbeen

attemptingto purchaseit (Tr. at 19), andhasbeenoperatingit since2002. Tr. at 20,seealso Tr.

at8, 15, 16. Respondentmaintainedthepremisesin aconditionthatallowedopenaccessto

otherparties(Tr. at 14, 19). TheIllinois EPA inspectornotedthatduring thecourseof four or

five inspectionsofthis site, thegeneralamountof wasteremainedconstant,althoughsome

materialhadbeenremovedandnewmaterialbroughtin. Tr. at 15-6. Theconditionof the

propertyremainedessentiallythesameaswhenthepreviousownersoperatedthesite. Tr. at 13-

4. This Boardhaspreviouslyheld that “presentinactionon thepartofthe landownerto remedy

thedisposalofwastethat waspreviouslyplacedon thesite,constitutes‘allowing’ litter in that

theownerallows the illegal situationto continue.” Illinois EPA v. RonaldD. Rawe,etal., AC

92-5(January21, 1993),p. 6. Respondentcontrolledthepropertyat thetimetheinspection

resultingin this AdministrativeCitationwasconducted,andhe shouldbe heldresponsiblefor

allowing the illegal dumpto continueto thedateof the inspection. As such,Respondentcaused

orallowedtheopendumpingofwasteobservedon September24, 2002.

Respondent’scausingor allowing theopendumpingof thesewastesresultedin “litter”

underSection21(~p)(1)oftheAct (415 [LCS 5/21(p)(1) (2002)). TheAct doesnot define“litter,”

but in similarcases,theBoardhaslooked to thedefinition of “litter” in theLitter ControlAct:

“Litter” meansanydiscarded,usedorunconsumedsubstanceorwaste. “Litter” may
include,butis not limitedto, anygarbage,trash,refuse,debris,rubbish...oranything
elseofan unsightlyor unsanitarynature,which hasbeendiscarded,abandonedor
otherwisedisposedof improperly.
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415 ILCS 105/3(a)(2002); seeSt. Clair Countyv. LouisI. Mund(Aug. 22, 1991),AC 90-64,slip op.

at 4, 6. Using this definition, the piles containingusedtires,wires, metals,and burneddebris

constitute“litter” underSection21(p)(1)oftheAct, andthereforeRespondentviolatedthatsection.

Respondent’sdefenseappearsto bethathe didn’t intendto violatethelaw,but heis unable

to control the daily dumpingthat occurson thepropertyhe is managing. Tr. at 19. However,

Respondent’sstateofmind is not arelevantinquiry in this action. A personcancauseor allow a

violationof theAct withoutknowledgeor intent. CountyofWill v. Utilities Unlimited, Inc., et al.

(July 24, 1997),AC 97-41,slip op. at 5, citing Peoplev. Fiorini, 143 Ill.2d 318, 574 N.E.2d612

(1991). Thereis no evidencethatRespondenthasmadeanyattemptto controlfly dumpingon this

property by fencing, erecting signs, or removing waste to discourageadditional dumping.

Respondent’sinability to preventfly dumpingandfailure to remedyexistingviolationsdoesnot

raisea defenseto theviolation ofSection21(p)(1)oftheAct that hehascommitted.

TheIllinois EPAphotographsandinspectionreportandtheeyewitnesstestimonyshowthat

Respondentallowedopendumpingof wastein a mannerresultingin litter in violation of Section

21(p)(1)oftheAct. Illinois EPArequeststhattheBoardentera final orderfindingthatRespondent

violatedthis sectionandimposingthestatutorypenalty.

RespectfullySubmitted,

DATED: December23, 2003

MichelleM. Ryan
SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276
(217)782-5544
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PROOF OF SERVICE

I herebycertifythat I did on the
23

td dayofDecember,2003,sendby U.S.Mail, with postage,

thereonfully prepaid,by depositingin a UnitedStatesPostOffice Box atrueandcorrectcopyofthe

following instrument(s)entitledPOST-HEARINGBRIEF OF COMPLAINANT

To: JohnGrivetti, Esq.
Box 251
Wenona,Illinois 61377

andtheoriginalandnine(9) trueandcorrectcopiesofthesameforegoinginstrumentson thesame

dateby U.S. Mail with postagethereonfully prepaid

To: DorothyGunn,Clerk
Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601

MichelleM. Ryan
SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276
(217)782-5544

THIS FILING SUBMITTED ON RECYCLED PAPER


